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THE  FUTURE  DISPOSITION  OF  JAMMU  AND  KASHMIR 

         O.N.Trisal 

Search for solutions 

At a memorable moment, in the history of the sub-continent, when 
independence-day celebrations in the two newly-born dominions of 
India and Pakistan were in full swing, the fate of the state of Jammu 
and Kashmir hung in a balance. Many decades have passed since 
then, but the state of a painful uncertainty continues to haunt its 
inhabitants. Enough Kashmiri blood has mingled with the 
transparent waters of Kashmir’s lakes and rivers, even after the 
British left the sub-continent and the dynastic rule in the state came 
to an end. Paradoxically, today, after 59 years of strife and strain, we 
still find ourselves engaged in a hitherto fruitless exercise of an 
elusive search for solutions. Let the present- day generation turn a 
new leaf in the chequered history of Kashmir and work for a new era 
of reconciliation, rather than suffer in silence.  

Peace constituency 

Never before has the enduring solution to the complex issue of Kashmir 
been within such a close range, as it seems today. Yet the solution could be 
as elusive as ever but for the political will on the part of sub-continental 
leadership, including that of the both parts of Kashmir. 

Admittedly, the peace constituency in the whole region, today, has 
emerged strong enough to withstand the formidable impediments. On the 
ground, the process of peace and composite dialogue, affirmed by the 
governments of India and Pakistan, in January, 2004, has gained 
momentum, despite a midstream change of government in New Delhi. It 
has survived the provocative attempts by the vested interest to disrupt the 
process. Such is the social dynamics of the region, today, that despite the 
tragic bloodshed in the wake of blasts in Mumbai and many other places, 
in India, the process was not abandoned, though it caused a serious 
setback. Let the eyes be not shut to the fact that in about a short period of 
two years, guns fell silent on the Line of control (LOC),, old routes re- 
opened and opportunities arose for wider people-to-people contacts as well 
as economic exchange between the two countries and enduring solutions to 
Siachen and Sir Creek disputes are within a close reach. Surely, writing off 
dialogue and thus playing into the hands of extremists would be a negative 
proposition. What is needed, today, is a sub-continental vision to shape a 
joint civil society movement for peace and democracy, which must serve 
the vital interests of the broad masses in the region. The present 
opportunity is awaiting, each one of us and does not deserve to be missed. 
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Pakistan Factor 

Whether one likes it or not, there is no denying the fact that the issue of 
Kashmir contains dimensions, not entirely internal. Part of J&K continues 
to be under the control of Pakistan. Thus the problem lies not merely 
within the four walls of Kashmir, but even beyond. It has to be admitted 
that Kashmir is inextricably directly linked to Pakistan and if one may say 
so, to the world situation as well, as it has always been. Though the 
marathon debates by Indian and Pakistani representatives in the UN 
Security Council are a thing of the past now, yet the fact remains that 
Kashmir is being frequently discussed in important world capitals, 
prominent forums and the conferences, conducted by renowned NGOs. 
Admittedly, Pakistan is not only a party to the dispute but is very much 
within Kashmir. The last seventeen years of militancy in J&K are a bitter 
reminder of the fact of Pak- presence even in the interiors of this part of 
Kashmir. It is also true that the confrontation, both armed and otherwise, 
with Pakistan, over Kashmir has been a regular feature ever since the 
partition of the country, which has been heaping immense miseries upon 
the people. Both the countries have been wasting their limited resources on 
a mad race for armaments at the cost of their teeming millions, steeped in 
poverty, illiteracy, hunger and disease No wonder, it is futile to expect 
lasting peace in Kashmir in absence of a mutual agreement between 
Pakistan and India. Thus, an interlocution with Pakistan is unavoidable, for 
which most flexible framework for negotiations is urgently required. This 
has to be made purposeful and meaningful. 

It may be necessary to state, here, that Pakistan’s claim over Kashmir is 
based on the plea of “Muslim majority nature” of J&K. This country is 
aggrieved over the state’s accession to India, executed by the erstwhile 
ruler of the state. That is why it has been demanding plebiscite in the state, 
in accordance with the UN resolutions, though this stand seems to have 
undergone some change in the last couple of years. Whatever the merits of 
this stand, Pakistan’s presence in Kashmir could not be wished away, even 
after decades of bloodshed and confrontation.  

Indian Experience 

The state’s accession with India, in preference to Pakistan, was not merely 
a consequence of the conditions created by a tribal raid on Kashmir in 
October, 1947. It was based on the commonality of certain cherished 
values, imbibed during the course of freedom struggles fought, both in the 
state as well as in the rest of the country, against colonial rule, exploitation 
and despotism. The age-old Kashmiri ethos encompassed the traditions of 
human brotherhood, fellow-feeling and tolerance, which, in fact, formed a 
connecting link between the two platforms, engaged in a grim struggle for 
independence. It may not be out of place to assume that the tribal raid may 
have triggered the accession but the real basis was the common linkage. 
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Despite this, it had taken months of negotiations between Indian and 
Kashmiri leaders to determine the exact nature of relationship between the 
state and India, which culminated into a special position for Kashmir in the 
Indian Union. Except the three items (Defence, Foreign Affairs and 
communications), which the state could not have managed on its own and 
were thus assigned to the centre, the state enjoyed unrestricted internal 
sovereignty, which was backed by solemn constitutional guarantees. This 
arrangement, however, was devised at a time when the national leadership 
in India enjoyed the highest degree of prestige, in the wake of successful 
culmination of freedom struggle, though the huge dislocation of 
populations and communal massacres in the wake of partition posed grave 
threats to the plural character of the polity, which the Indian nation 
championed. The emergence of, what came to be known as majoritarian 
communalism, discreet  compromises made with it, by the longest-
surviving ruling party in India, to suit its electoral prospects, and an 
obsession with national chauvinism, did not allow this arrangement to 
mature into an emotional integration of the state with the national 
mainstream. Deep suspicions arose, as the centre, banking upon force and 
intimidation, initiated a process of taking away the powers reserved to the 
state, by effecting erosions into the Art. 370. Needless to say, that this 
process, characterized by legal experts, as an abuse of constitution itself, 
weakened the moral legitimacy of the country and the prestige it enjoyed 
in the comity of nations. None in Kashmir or outside India has ever been 
impressed by the claims of fair and free elections in J&K, after 1953. Such 
is the extent of erosion in the state’s autonomy, today, that it has been 
reduced to a status worse than even the other states of India. No wonder, 
the people of the state, in general, who today feel betrayed, do question the 
wisdom of their decision in 1947. 

 It is unfortunate that the newly-born nations of the sub-continent, instead 
of helping the people of the state to determine their own path towards 
progress and advancement, have not been able to leave behind their 
hostilities, enmities and the hatreds, which they had inherited from the 
days of partition and what followed it, though they should have taken a 
leaf out of the experiences of western nations, who after fighting two world 
wars are today, engaged in close co-operation in the European Union. 
Instead, the two engaged themselves in letting down the other and Kashmir 
became a test case of their ideologies. India does not seem to have ever 
been comfortable with the special status granted to J&K, probably 
obsessed by its big  nation chauvinism and the tendencies of its leaders 
towards overcentralisation and more so, with a Muslim majority state on 
its borders. It did not hesitate to use force or abuse its own constitution in 
its obsession to integrate it. On the other hand Pakistan could never bring 
itself to the position that a Muslim majority state should associate itself 
with a non-denominational state in preference to Pakistan, a state based on 
two-nation theory. Making Kashmir an observatory for testing their 
respective theories, peace and humanity became the first casualties. What 
have been its disastrous results is now known to the whole world. 
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The world situation 

Never before has the world situation been as favourable as it is today, for 
the two countries to come closer and settle their mutual differences 
peacefully. No doubt, the nations can have permanent interests and not 
necessarily permanent friends or foes; the situation on the international 
plane is such that almost every country in the world of today is interested 
in peace in the sub-continent and settlement of Kashmir. This position 
stands in sharp contrast to the cold war period, when rights of veto had to 
be exercised in the Security Council to avoid certain decisions on Kashmir. 
In the aftermath of 9/11 the situation has altogether changed and the same 
western powers, who had been adopting hostile attitudes in the past, are 
today, consistently encouraging India and Pakistan to settle the issue of 
Kashmir bilaterally and peacefully, whatever their motivations. 
Undoubtedly, the present bonhomie between India and Pakistan, including 
the ongoing peace process has been securing consistent international 
support. It, therefore, transpires unmistakably, that if India and Pakistan 
reach some agreement, today, on Kashmir, the world, in general, will 
support it. In sum, it may be safely assumed that the world situation is 
most conducive for the settlement, today.     

Kashmiri Aspirations 

Kashmiris are known to be deeply conscious of their unique identity, 
which they have guarded against jealously amidst twists and turns of their 
long history. Never have they approved of violence, hatred or 
confrontation. This is true even today, when the insurgency in Kashmir has 
entered its 18th year. It needs to be noted, here, that Kashmiris may 
sometimes be swayed by passions, but the fact, that their inner urges are 
for abiding friendship and co-operation between India and Pakistan, is 
beyond dispute. There exists a mass awareness on the ground that peace in 
the sub-continent can bring about a peaceful, dignified solution of 
Kashmir, to put an end to an oppressive decades-old state of political 
uncertainty. This is evident from the waves of popular enthusiasm that 
have, invariably, greeted the Indo-Pak peace process, whenever the heads 
of the two governments have reached some sort of accord or understanding 
or talk of a ceasefire between militants and the Govt. This is the real urge 
of the people. Some of the militant leaders, even while disagreeing with 
each other, regret the collapse of a ceasefire or the prospects of 
negotiations, though coming out with different explanations. 

This, however, should not cloud the fact that people of Kashmir continue 
to remain a deeply alienated lot. Let it be admitted that the people, today, 
especially in the valley, do not place implicit faith in the leadership, in 
general, whether of different hues in Kashmir itself or India or Pakistan. 
The tragic period of terror and counter-terror has, apart from inflicting 
deep wounds upon the psyche of Kashmir, led to the spread of, hitherto 
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unknown, mental ailments, psychological disorders and socially 
undesirable tendencies, creeping into certain sections of population, which 
is a deeply worrying aspect of Kashmir. In this context, it may be relevant 
to refer to the present state of skepticism, anger and agony that has 
overtaken Kashmir, today, on the question of Afzal Guru’s death sentence, 
which the people, here, generally believe, as “an unfair sentence”. This, no 
doubt, provides a peep into the present Kashmiri mental make-up. 

Some of the Indian leaders are, at times, afraid to admit alienation in 
Kashmir, lest it should spell secession. It does not. On the contrary, such 
an admission lays the ground for an all-round reconciliation. Let it, 
therefore, be admitted that a separatist sentiment prevails in Kashmir. 
People here seek change of status, and not mere redressal of grievances. 
There is a deep popular rejection of the status-quo, indeed. Again, let it not 
be forgotten that there is a sentiment of sharing a common social and 
cultural life across LOC i.e. some kind of re-unification, which can explain 
the popular support to the slogan of “Azadi”. 

It is not required, here, to recount the tragedies that have befallen the 
people during the last 17 years of violence in Kashmir. This is well known 
to the whole world, now. Suffice it to say that to be or not to be is the 
question in Kashmir, today. Apart from the political, economic and other 
angles, Kashmir has turned into a human issue, which should be a matter 
of deep concern for the democratic masses in the sub-continent and the 
governments of the both the countries.  

Shared Responsibilities 

In the context of the sufferings of the people of  J&K, on both the sides of 
the dividing line, during the last decades, the two countries need not 
confine their efforts to mere settling of territorial disputes but to go far 
beyond and address the issues of shared responsibility to compensate all 
the populations across LOC for the havoc caused in their lives, which 
means a comprehensive programme for economic development , the 
building up of political structures for repairing of social fractures, 
rehabilitation of populations evicted from their ancestral homes and 
properties and payment of adequate compensation to the families that have 
suffered at the hands of Govt. forces and the militants---all this, as a joint 
responsibility of the two governments. Besides this, the truth about the 
killings need to be recorded, recompense to the aggrieved granted and the 
punishment to the guilty awarded by the two governments. Let the Govt. of 
India, for this purpose, constitute, on the pattern of South Africa, a 
Commission for Truth, which enjoys a wide public credibility. Let us hope 
that Pakistan follows suit, if the commission in India comes out with 
results that enthuse and generate confidence among the broad sections of 
the masses. 
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Both India and Pakistan stand answerable to the aggrieved people of 
Kashmir. India had furnished solemn assurances, sanctified by 
constitutional guarantees, to the people of the state that they would enjoy a 
special status in the Union and their internal sovereignty would remain 
intact. Pakistan, on the other hand ensured moral, diplomatic and political 
support to their Muslim brethren in the state. Both failed to hold on to their 
commitments. India reduced the state to a status, worse than that of the 
other states and denied it even the democratic rights, which are available to 
the other states in India, generating waves of alienation, among the 
common Kashmiri masses. Pakistan, far from rendering any support to 
kashmiri Muslims, took advantage of the deepening alienation of the 
Kashmiri masses from the Indian mainstream, equipped the unsuspecting 
youth with weapons, training and funds to infiltrate into Kashmir, without 
caring for its consequences upon the unarmed civilian population of 
Kashmir, which continues to be the target of these weapons to this day. 
The common task of both the governments should be to atone for the 
sufferings caused to the people, preferably through the instrumentality of 
the Commission for Truth, mentioned above. 

Benefits of peace 

Peace between the two neighbours means net gains at various levels. First, 
the astronomical amounts, presently being spent on defence, could be 
saved for alleviating the lot of millions. Then, the increasing amount of 
trade and commerce, formalizing trade and joint ventures, will benefit both 
the countries and help in reducing poverty. The gas pipeline connecting 
Iran, Pakistan and India is a great attraction for the two nations. Both the 
countries being predominantly agricultural economies are interdependent 
on water-sharing. Mutual disputes on water-sharing can be resolved easily 
and to their mutual benefit. Militarising Siachen is an ecological threat, 
though admittedly the Siachen does not possess any military strategic 
importance. Agreement on Siachen can save huge amounts to both the 
countries, without any defence hazard. Even Sir Creek can be easily 
solved, bringing peace closer to both the nations. Peace can ensure joint 
management ventures on environment, water-sharing, technology and 
other projects, between the two countries, which has a great potential for 
advancement and progress of the both the countries. Many other peace 
dividends can be added to the list. 

Mutual approaches 

India and Pakistan need to devise common approaches in order to build a 
consensus over mutually acceptable solution of Kashmir. Both the 
countries need to move beyond their respective stated positions, which 
should be a joint exercise and rule out extreme positions. The aim should 
be the well-being of both kashmirs and not obsession with territorial 
controls. The talks should be meant to achieve solutions and not to stave 
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off pressures. The idea should be that accord would bring more gains than 
the impasse does. The skewed and flawed “national security priorities” will 
have to be abandoned. 

Acceptance of Realities 

On the basis of experience gained, the parties will have to accept the 
realities on the ground. These may be: that no Indian Govt. can accept 
Kashmir’s secession from India, and that no Pakistani Govt. can survive if 
it accepts LOC, as a solution. Again, the future status of J&K is yet to be 
decided by agreement between India, Pakistan and the people of the state. 
It has to be accepted that the Pak interest centres on the valley and unless 
this interest is respected, no settlement is possible. It is of no use to drum 
up formulas, unless the same are acceptable to broad sections of masses in 
both the countries and to the people of Kashmir.  The solution has to be 
one acceptable to people in all the regions of the state. Confidence 
Building Measures are only a means to create conducive atmosphere for 
solution of issues and not the solution itself; Kashmir issue( a core one for 
Pakistan) should not be relegated to the background, so as to present the 
status-quo as the ultimate aim. It has to be noted that no solution will work 
unless it has the approval of the broad sections of the masses, not only in 
the state, but also of both the countries. 

Need for Indo-Pak Initiatives  

To create conducive conditions for settlement of issues, both the countries 
are required to take some mutually agreed measures, which may be 
summed up as under:- 

Both the governments need to allow and facilitate emergence of a force in 
Kashmir that speaks autonomously for kashmiri interests; an informed 
public opinion, in both the countries need to be built up for evolving a 
consensus over the broad features of an acceptable formula that may 
finally emerge as a solution to Kashmir; laws, rules, practices and 
regulations, based on hostilities between the two countries need to be 
reviewed; an agreed mechanism for correction of gross distortion of 
history, culture and religion of the people of one country by the other 
needs to be built up; bilateral treaties, governing the rights of citizens of 
one country, who happen to be in the other, like the members of divided  
families, spouses(having different nationalities), persons straying into other 
country, migrant workers, refugees, asylum-seekers and treatment of 
prisoners need to be signed; serious and meaningful efforts need to be 
made to resolve the dispute under a win-win formula, so as to yield peace 
dividends to both; less intractable issues like Siachen, Bagliar and Sir 
Creek, on which a certain amount of unanimity exists, need to be solved 
forthwith; Pakistan need to strive for good neighbourly relations with India 
i.e. normal relations as an end in itself, independent of Kashmir; Till a 
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lasting solution of Kashmir is found, the Govt. of Pakistan should 
effectively use its authority and influence in persuading the armed groups 
operating from any areas, controlled by it to desist from violent activities 
in J&K; the Govt. of India should conduct the anti-insurgency operations 
in Kashmir with zero tolerance for the human rights violations and take all 
such measures so as to ensure zero harassment to the civilian population. 

 Areas of agreement 

Amidst a welter of differing and often contradictory standpoints, shades 
and nuances of opinions on the question of Kashmir, which constitute the 
hallmarks of  democratic urges,  there appear to have emerged certain areas 
of agreement: firstly, the military option being ruled out, there seems to be 
a unanimity over the dialogue, as the only means of reaching any 
acceptable settlement; secondly, any division of the state, on any basis, 
whatsoever, and in whatever form, considered worse than the malady and 
fraught with graver dangers; thirdly, any solution, not acceptable to India, 
Pakistan and the people of Kashmir cannot be lasting; and lastly, the 
status-quo is proving harmful and cannot continue any longer. 

Suggestions:- 

(i) Widest dialogue 

As the situation obtains today, it is really not easy to restore the people’s 
euphoria in Kashmir that was visible during the years immediately 
following the independence, even if fresh guarantees are furnished and all 
erosions made in Art. 370 removed. Alienation is too deep to warrant such 
hopes. It is neither 1947, nor1952, nor 1975 and nor even 1988. Innovative 
and creative ideas and methodology will have to be devised to bring back 
peace in Kashmir of today. Our party sincerely believes in the engagement 
of all shades of opinion in a meaningful discussion over the issue of 
settlement of Kashmir and it shall be our endeavour to support the widest 
possible democratic debate and dialogue, where all sections of populations 
with various shades of opinion can air their views freely, frankly and 
fearlessly, to evolve a consensus. The party, most humbly, puts forth its 
considered views, which are based on its own experiences, close contacts 
with different sections of the people and the in-depth study of the situation 
in the state as well as the perusal of certain formulas and ideas, projected 
by some of the knowledgeable people on the subject. 

“Sky is the limit”, was the proposition, late Narsimharao had conveyed 
from Burkina Faso on the question of the extent of autonomy for the state. 
Such a proposition may not generate same amount of people’s enthusiasm, 
as it would have, a few decades back. Nevertheless, it could be taken as an 
initial point of the current discussion. True it is, India cannot afford to 
withdraw from the borders. But Pakistan too does not recognize LOC as a 
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de-jure border and there are proposals to make it irrelevant. These 
proposals need to be crystallized. There are broad hints from Kashmir, 
indicating disapproval of the status-quo. With right political will, solutions 
could be searched despite extremism on both sides. Both would have to 
bridge the gap between the two positions. This, no doubt, will form a 
subject of discussion between India and Pakistan but a topic of discussion, 
above all, among groups and political identities of Kashmiris themselves. 
Thus neither India-Pakistan nor an India-Kashmir pact will work---all the 
three will have to work. 

(ii)  Double Guarantee 

In this backdrop, if double guarantee of the internal right of self 
determination to the state, one under the national constitution and the other 
under an international agreement is provided to Kashmiris, conferring on 
Pakistan, a locus standii to protest and set in motion agreed forms of 
redress, should there be serious and specified encroachments on the 
autonomy of this part of Kashmir  and the same principle is made 
applicable in respect of the other part of Kashmir as well, which gives 
India also  the locus standii on the same lines, a solution could be found, 
which may satisfy all the three parties. Thus, India will acquire a locus-
standii in respect of the status of the other part of Kashmir and Pakistan in 
respect of the rest of the state, each country acquiring a legal but not 
territorial interest in both the parts. In this way, the state in possession of 
territory concerned, as its legal sovereign, will be agreeing with the 
neighbouring disputant to restrict, by a bilateral international agreement, 
the exercise of its powers over the territory, so as to ensure an agreed 
quantum of powers reserved to the people. This method will involve mix 
of territorial rights and claims with ethnic, linguistic affinities, otherwise 
than by transfer of sovereignty. It is humbly submitted that in this way it is 
possible to reconcile India’s sovereignty over Kashmir with the principle 
of self-determination of its people and the legitimacy of Pak concern that 
the principle is respected. There are a number of precedents, where such a 
formula has been successfully applied in similar situations. The cases of 
South Tyrol, Ireland and Aaland islands may be cited in this respect. 
Viewed thus, the statesmanship of the sub-continental dimensions demands 
that  the alternatives to LOC are demonstrated, to be fully compatible with 
India’s concerns as well as those of Pakistan and the aspirations of the 
people of Kashmir, in all its parts and comprising all its communities. This 
could, undoubtedly, lead to an all round conciliation and grappling of all 
questions creatively. 

(iii)  Line of Control 

But the matter does not stop at this. In dealing with various aspects of 
Kashmir, even more novel forms and procedures will have to be devised 
for the special case of Kashmir, which is itself divided between the two 
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nation states and which is, on both sides of the divide, far from being 
homogenous. The main guiding point here should be that we try to develop 
flexible ideas of sovereignty to meet the requirements of the state. 

A virtual iron curtain exists between the people, who only a few decades 
ago, lived together and shared a common social and cultural life. The loss 
of a portion of their homeland has been generating a painful sense of 
deprivation among them. The artificial dividing line has been proving an 
impediment to the people-to people inter-action, without which there could 
be no forward movement towards reconciliation. It needs to be noted that 
the deep rooted sentiments of re-unification of the two Kashmirs gets 
intensified, as unnecessary restrictions are placed upon the people to travel 
across the line. As an appropriate response to this, there is an urgent need 
to create a soft border and recognize the importance of a pan-kashmiri 
regional identity, independent of Indian or Pakistani administrations. This 
line  has to be as soft as to remove the impression among the people, on 
both sides, that an unnecessary barrier stands in their movement, trade, and 
commerce, cultural and other exchanges. This needs to be done in a 
manner that reconciles India’s sovereignty over Kashmir with the genuine 
aspirations of the people of the state and the legitimacy of Pakistani 
concern that these aspirations are respected. This envisages virtually open 
borders (as is the case in a number of countries), allowing free movement 
of people, goods and services between the two parts of Kashmir. This step 
may go towards rendering the LOC as irrelevant, thus removing a mental 
barrier to the onward movement towards reconciliation. What the two 
countries can presently do is to open as many travel and contact points as 
possible on the dividing line till the people from both sides start forgetting 
that there ever was some barrier to their mutual inter-action and that may 
open a window of opportunity for reconciliation and review. This, of 
course, raises serious questions of control and security, which need to be 
worked out properly. 

(iv)     Three Items  

It would be prudent for the people of J&K to let India and Pakistan, 
respectively, to continue to be responsible for the defence of the 
boundaries of the two parts of the former state and conduct its foreign 
affairs and the communication, as the state is not in a position to undertake 
these functions on its own. All other powers, necessarily, will have to 
remain with the state, over which centre should have no jurisdiction. To 
make it clear, the residuary powers will be reserved to the people of the 
state and none else. However, in the changing world scenario, the 
surrender of the above three items, cannot be put into water-tight 
compartments, more so, in the special case of the state of Jammu and 
Kashmir. Take, for instance, the case of foreign affairs, which falls within 
the exclusive jurisdiction of the centre. Taking into account the peculiar 
conditions of the state, including its economy, sustaining as it is, mainly on 
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agriculture, horticulture, the indigenous industry, the tourism, there is a 
case for consideration  to specify that the treaties entered into by the centre 
with the foreign countries, be made applicable to the state, only with its 
specific consent. The centre may also undertake to enter into international 
treaties, when requested to do so by the state. Here, reference may be made 
to Indus Water Treaty, entered into between India and Pakistan. This has 
been costing the state heavily. In fact the state which is known for its 
tremendous water resources has been crippled economically as a 
consequence of this treaty. The state’s cultivable lands have fallen dry, the 
power generation is obnoxiously hampered and even potable water has 
become scarce. The state continues to suffer huge losses as a result of the 
treaty. Had there been a provision of at least consulting the state, before 
entering into the treaty of this dimension, the state could have been spared 
the huge losses resulting from its operation. At any rate, the state is entitled 
to an adequate compensation, in lieu of this ant-Kashmir treaty.   

Responsiveness to the needs of Kashmir in the area of foreign affairs 
should also enable the state to be given explicit authority to enter into 
agreements with foreign states and organizations in the areas of economic 
relations, trade, finance, communications, tourism, culture and sports. 
There may also be a case for advancement of international loans directly to 
the state without the requirement of guaranteeing the same by the centre. 

Flexible notions of sovereignty, as enumerated in case of foreign affairs, 
above, can be creatively applied, of course, without endangering the 
national security and extended  to the other areas as well, including the 
defence affairs and the communication system. 

(v)  Unity in Diversity      

An irreversible movement for a genuine sharing of power and self-
governance is the only means to put together the state of Jammu and 
Kashmir, considered to be a variant of sub-continental diversities, with its 
multi-religious, multi-lingual and multi-cultural polity. This requires a new 
mindset and a new culture of governance. The state, as a political entity, 
owes its growth to various historical and political factors. Undoubtedly, its 
historical unity, integrity or cohesion cannot be negotiated or 
compromised, except at the cost of its social and political stability. At the 
same time the existence of diverse ethnicities in different regions of the 
state, which constitutes its strength, rather than weakness, need to be 
recognized. It means carving out a political structure that recognizes the 
need to preserve the unity of the state, while fulfilling aspirations of its 
diverse regions.  

The twin commitment to the unity of the state and to its diverse aspirations 
is not a mere pious wish or a fashionable cliché but a social, political and 
historical necessity, carrying with it a long unifying process, which has 
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gone into the welding together of the three distinct and diverse regions of 
Kashmir, Jammu and Ladakh and the ultimate formation of the  state of 
Jammu and Kashmir, along with the bitter experiences  of its people, in the 
aftermath of the end of dynastic rule, extending over a period of six 
decades, now. In this scenario, any break in the unity of the state will have 
disastrous consequences in the whole South Asian region, apart from 
causing a permanent disruption in the social fabric of the state itself. At the 
same time the unity of the state will remain a mere pipe dream in absence 
of the recognition and fulfillment of the aspirations of its diverse regions.     

Such a commitment must necessarily lead to the evolving of a composite 
and harmonious personality of the state. This means a federal structure, not 
only at the state level but in each region itself. The objective has to be the 
preservation of unity and integrity of the state, while recognizing the fact 
that such a unity can thrive in an atmosphere, in which each region is 
allowed to grow according to its own peculiarities. Thus, the preservation 
of state’s unity and fulfillment of the diverse urges of its regions are 
complimentary to each other. Such a course implies better involvement and 
participation of people in different regions for a balanced political, 
economic, educational, social and cultural development and  evolving of 
instrumentalities like local organs of power, at all levels, from the state to 
the regions, the district, the block and the village panchayat on a 
democratic basis. Admittedly, none of these objectives are realizable under 
the present unitary nature of the constitution of the state, or by the 
centralization of power and administration. 

State-region division of powers 

Just as constitution of India prescribes a division of powers between the 
Union and the states, a similar arrangement needs to be devised between 
the state and the regions, so that latter could exercise powers over subjects 
of concern to the people of the region, exclusively. In concrete terms, it 
means setting up of legislatures and elected regional governments for each 
region.  The regional Govt. may be elected in the same manner in which 
the state government is elected. The legislative, executive and taxation 
powers of the regions shall be limited to the subjects allocated to the 
regions. For this purpose the  incorporation of two Lists, known as the 
State List (or the List I) and the Regional List (or the List II) in the 
constitution of the state shall become necessary. The subjects enumerated 
in the two lists shall be based on the respective functions of the two, as laid 
down under a mutually agreed formula between the state and the regions, 
on well-defined criteria, the basic criteria being that all subjects that need 
uniform policy for the whole state can be handled more efficiently at the 
state level, involving expenditure beyond the financial capacity of the 
regions, its benefits transcend regional boundaries and deal with inter-
regional problems allocated to the state. Likewise, the regional list may 
include the 29 subjects allocated to the districts in other parts of the 
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country, according to 73rd Amendment of Indian constitution plus subjects 
of inter-district importance and are within the financial reach of the 
regions. The list may also include subjects delegated to autonomous 
regions in some other states. 

The State Legislative Assembly, the judicial system, the state cadre of 
services shall remain intact. They shall continue to deal with all the 
subjects except those transferred to and incorporated in the Regional List. 
An elected Head of the State, in consultation with the President of India, 
should replace the present system of arbitrary appointment of the Governor 
by the centre, which has, often impeded the unifying process in the state 
and even in certain other states in the country.  The state cabinet will 
continue to function, except that instead of the Chief Minister there will be 
a Wazir-i-Azam, as the head of the state cabinet. The changed 
nomenclature may help in the process of recognition of Kashmiri 
sensitivities. At this stage, only a regional list may be drawn, with 
residuary powers remaining with the state. To provide for some 
flexibility,a provision on the pattern of Art. 249 of the constitution of India 
may be incorporated in the state constitution, which may permit, with the 
consent of the regional legislatures, transfer of subjects from one list to the 
other. Again, for the interim period, state constitution may incorporate a 
provision analogous to Art. 356 of the constitution of India, empowering 
the state government to recommend to the Head of the State to take over 
the functions of the regional government, if it cannot be carried on in 
accordance with the provisions of the state constitution, after providing 
enough safeguards against misuse of power in light of the Sarkaria 
Commission recommendations. 

Just as the empowerment of the regions is necessary for the state’s unity, 
the districts, as the primary units of development, will have to be made 
autonomous, to strengthen the unity of the regions and in the similar 
manner the power needs to be devolved to the block and the village level. 
In this context, it may be necessary to refer to the Panchayati Raj Acts of 
all the states of India and the 73rd Amendment of Indian constitution, 
which provide for direct elections of most of the panchayati raj institutions, 
while in the J&K law, not a single member of the District Board is directly 
elected. Even the Chairman of the Board is nominated by the government. 
This is clearly the negation of democratic principles and deprives the 
districts of the status and power that are necessary to make them an 
effective link in the chain of empowerment of the regions. The least that 
can be done immediately, to rectify this position, is to introduce and apply 
the provisions of the 73rd Amendment to the state, by taking appropriate 
constitutional measures. In this context, the Leh pattern of district 
autonomy provides us an example which needs to be extended to all the 
districts of the state. It is because, this pattern has aroused similar urges 
and expectations in the other districts of the state as well. It will also be in 
the interests of uniformity in the state, besides the fact that this pattern 
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does not exceed the powers and functions of the district level authority, 
under the panchayati raj law in many states of the country. 

In the J&K Legislative Council, the regions of Kashmir and Jammu have 
equal representation presently, except that two seats from Kashmir are 
reserved for Ladakh, which manifestly is unfair to Kashmir. It would be in 
the interests of justice if regional legislatures of Kashmir and Jammu can 
elect an equal number of eleven seats to the council, and Ladakh being 
given six seats to begin with.  Besides this, there is a strong case for 
granting divisional status to Ladakh   

In order to effect the changes suggested above, it may be necessary to 
bring about appropriate changes in the constitution of J&K, as it stands 
presently. Since the changes suggested are of far-reaching consequences 
and not merely of an ordinary amendatory nature, a fresh constituent 
assembly for J&K may have to be constituted for bringing about the above 
stated changes. The same may be applied in case of the other part of J&K 
state, with an agreement with the government of Pakistan.     

Evidently, in such a political framework, the state would be viewed as the 
focal point at which the various regional and sub-regional identities 
converge rather than as a source from which power is imposed upon them. 
Such a devolutionary measure needs to be worked out in a spirit of 
partnership between the state, the regions and the sub-regions, so that all 
the units remain part of the state, willingly and with the sense of genuine 
belonging. The clear division of powers, laid out on well-defined, mutually 
agreed and equitable principles of harmonizing state-region relations will 
result in a more inclusive federal structure of the state rather than the one 
that excludes, divides or destabilizes its constituent elements. The 
conception has to be of decentralization and democracy, which promotes 
greater equity, sense of partnership and the goal of social justice. 

 

 

 


